Annotated Index for CBAA Access to Information Materials

Explanatory Notes

An Access to Information request was filed for “documentation pertaining to all audits conducted by consultants hired by Transport Canada to conduct audits, since the CBAA has assumed responsibility for the Private Operator Certificate Program since November 15, 2005”. 

On December 28, 2007, the Transport Canada Access to Information and Privacy Division released 337 pages of documents in the order they saw fit to respond to this request. Almost all of the released documents are related to the “assessment” conducted by Transport Canada staff of the Canadian Business Aviation Association (CBAA) operations in 2007.

The attached package of documents has been preserved in the order they were originally provided by Transport Canada. Each page has a page number assigned by Transport Canada in the lower right hand corner. The attached documents were culled of duplicates and extraneous material, but the bulk of originally provided documents remain in the attached package.

This index has been prepared to highlight important parts of the documents thematically in a cross-referenced fashion. Bolded page numbers in the text refer to the actual pages in the attached package of documents. Unfortunately, some of the page references require the reader to jump around in the material to follow a theme, although everything was done to minimize that effort. In addition, e-mail chains have been provided that require the reader, in effect, to read the e-mail chain backwards. 

In addition, background information from other government and CBAA sources has been added to this commentary to set the context for some of these documents, especially when trying to explain the new role of the CBAA.

Finally, documents that are referred to directly or indirectly by the attached package of documents, but have not been provided as part of this Access to Information request, are identified as missing when necessary.  

1. Why Delegate Powers to the Canadian Business Aviation Association?

· A February 15, 2005 Transport Canada Briefing Note sets out the history of how the Canadian Business Aviation Association (CBAA) was selected to be the private organization to “issue certificates and monitor operations of private operators” (see pages 5-6).
· Page 5, Point 1: Private operators of business aircraft have been regulated directly by Transport Canada since 1983. 
· “Since the introduction of these regulations, business aviation has experienced an extremely high level of safety.” (emphasis added)

· Page 6, Point 2: The “Government of Canada’s commitment to responsible spending” will allow Transport Canada “to re-focus resources currently related to business operations to areas of higher risk”, e.g. small commercial air taxi operations. 

· If one deciphers this careful bureaucratic language, fixed, limited and possibly declining government resources have forced Transport Canada to pick and choose what level of involvement it can still have with different sectors of the aviation industry in the interests of safety. 

· Even though the previous 20-year government regulated status of private operators of business aircraft has meant this segment of the industry has had an enviable safety record, the CBAA will now take over many of government’s functions in this area so Transport Canada can spend its limited resources in other ways.  

· In March 2008, AD Williams Engineering (with offices in Yellowknife, Edmonton, Calgary, Red Deer and Winnipeg), a private operator of business aircraft certified by the CBAA, suffered a crash of its single engine Piper Malibu pressurized turbine powered aircraft near Wainwright, Alberta, killing three of its executives, including its president, Reagan Williams. 
· The cause of the crash is still under investigation, although the adequacy of pilot training for such a high performance aircraft may have been a factor in this fatal accident.  

· A tragic reversal of the old adage that you don’t need to fix what isn’t broken.

2. Is the CBAA Industry Self-Regulation?

· The government has gone to great lengths to insist that the CBAA experiment is not industry self-regulation.

· But it all depends upon your definition of “industry self-regulation”.

· When one actually looks carefully at this CBAA initiative and deciphers the bureaucratic language, Transport Canada (TC) will now have a tremendously diminished role in relation to these private operators of business aircraft, with the CBAA taking over many previous government functions.

· Page 5, Point 3: “TC’s proposed regulatory approach is a set of performance-based rules linked with a safety management system (SMS)”, creating BA-OSSS.

· Page 5, Point 4: “Under the BA-OSSS, TC retains regulatory responsibility….” 

· The reality is that this is now a quite reduced Transport Canada regulatory responsibility.

· Since 1983 and more recently with the 1996 promulgation of the Canadian Aviation Regulations (CARs), Transport Canada certified these private operators of business aircraft. Transport Canada also directly established and amended detailed CARs and associated standards (CAR 604 and 624) for individual private air operators of business aircraft to meet in their daily operations. 

· In addition, Transport Canada was supposed to oversee, audit and conduct inspections of each individual private operator of business aircraft, subject to government resource constraints and policies.  
· These CAR 604 and 624 regulations and standards were repealed in their entirety on November 30, 2005, just days before a federal election that saw the defeat of Liberal Transport Minister Jean Lapierre who promoted this CBAA initiative on behalf of Transport Canada bureaucrats. 

· The newly promulagated replacement CAR 604 regulations are now significantly reduced in scope and content. 
· The new CAR 604 regulations focus on turning over previous government functions to a private, fee-based organization called the CBAA (see page 235 for schedule of CBAA annual membership fees). There are now far less government promulgated regulations and standards dealing with these private operators of business aircraft, with an emphasis on certain aspects of flight operations and training.
· Under the new CAR 604, the CBAA now has the explicit authority to:

· Issue, amend, suspend, and cancel operating certificates (licences) (CAR 604.04(1) and 604.04(2)(d)) (previously done by Transport Canada).

· Compel air operators to conduct their operations in accordance with its operating standards (CAR 604.03(b)), something also previously done by Transport Canada.

· Issue exemptions to its operating standards (CAR 604.04(2)(e)), previously only granted by the Minister of Transport, or his delegated staff.

· Have audits conducted against these standards (CAR 604.04(2)(f)) by accredited third parties. Previously, TC performed these functions directly.

· Page 5, Points 5 and 6 : As confirmed in the Briefing Note, the CBAA will have the power to issue “certificates and monitor operations of private operators”, previously exclusive government prerogatives.
· Page 5, Point 7 : This new CBAA concept will involve “safety oversight of business aircraft through a business association”, something that was also previously an exclusive Transport Canada function. Transport Canada will now oversee only the CBAA, as a certificating organization of all private operators, and not individual private operators of business aircraft.
· Page 5, Point 8: “The operator assumes responsibility for safety of their operation through a safety standards system.”

· But the bulk of these safety standards are now also set exclusively by the CBAA, material that was once contained in the repealed CAR 604/624.

· Many of these safety requirements reside in the CBAA’s “Private Operator Certificate Procedures Manual” (December 2002) (see pages 169-337). The Manual is also available on the CBAA website.

· These CBAA-generated rules cover important safety issues such as:

· The number of flight attendants on these business aircraft.

· Aircraft cabin safety procedures.

· Flight and duty time limitations for pilots.

· Emergency equipment.

· Maintenance procedures.

· Pilot Proficiency Checks.

· In some cases, these CBAA-generated safety rules are less than what Transport Canada used to require of these private operators of business aircraft. 

· For example, the CBAA now allows Pilot Proficiency Checks to be conducted once every 24 months by someone else other than the Minister (previously conducted by the Minister only) (see pages 188-189).

· Specified flight and duty time limitations for pilots may be entirely replaced by a “fatigue risk management system” (see page 196 in lieu of standard CBAA-developed fatigue rules on pages 231-233).
· If this state of affairs is not industry self-regulation, what is? 
· The predominant “regulatory role” that remains for Transport Canada is to give itself authority to delegate or transfer many of its powers to this private organization.

· In fact, CBAA President Rich Gage admitted to the House of Commons Standing Committee on Transport, Infrastructure and Communities (SCOTIC) on February 26, 2007 that the original concept of CBAA “self-regulation” used in its published materials has since been replaced with the softer terms of industry “self-management” and “self-monitoring”.

· Whatever the terminology, it means less public oversight of the direct operations of private operators of business aircraft. Instead, Transport Canada will only oversee the CBAA, the new supposed overseer of the industry.
· As a result of witness testimony about this new arrangement, there was tremendous concern among all four political parties during debate on Bill C-7 at the SCOTIC that unbridled “designation” of organizations is extreme and is an inappropriate delegation of government authority and oversight.

· The Government was compelled under concerted Opposition pressure to introduce amendments to Bill C-7 to limit the scope of such “designated organizations”, new industry bodies which would actually take over Transport Canada’s job for setting and enforcing safety rules in their part of the aviation industry.

· One such amendment now requires proper government inspection of these “designated organizations”, while another requires the Minister to approve any rules made by these bodies. These are important new limitations on the powers of these bodies that were originally allowed by the legislation.

· The “designated organizations” provisions were also delayed three years to take effect, as well as being subject to annual reporting to Parliament and a review by SCOTIC after three years being in effect.

· While the scope of “designated organizations” has been restricted, important loopholes still remain. 

· An amendment to ensure these “designated organizations” respect key laws in their rule making was defeated.
· Transport Canada officials admitted that airports are still candidates for such industry designation, letting them set their own rules (albeit subject to final Ministerial approval) for their operations. 

· Do we want airports setting their own rules for their operation?

· More importantly, will these rules be out of sync with our international obligations to receive international flights? Are we jeopardizing international travel to those airports that become such “designated organizations”? 

· Who’s next to being a self-regulating “designated organization”?
· Mr. Brian Jenner, who appeared before SCOTIC on February 21, 2007, was already planning to do this for the Helicopter Association of Canada (HAC). 

· A submission was also made on April 3, 2008, at the explicit request of Transport Canada, by the Helicopter Engineers & Pilots Association, Canada (HEPAC) for industry “self-management”. It is not clear if this HEPAC initiative replaces or supplements the original HAC initiative.

· It is not known whether Transport Canada has requested, or received, similar industry “self-management” proposals from other segments of the aviation industry.
3. The Transport Canada “Assessment” Process of the CBAA

· Page 6, Point 9: In January 2003, CBAA began transitioning toward its new business association oversight model via a Ministerial exemption to the existing CAR 604/624 rules. In fact, the “CBAA assumed responsibility for the certification of CAR 604 operators in January 2003 (see page 139). 
· Page 14, Point 10: The draft regulation creating the new CBAA oversight model of private operators of business aircraft (or Private Operator Certification (POC) holders) was published in Canada Gazette, Part I on March 12, 2005. A minimum consultation period of only 30 days was held.

· The final regulations were published in Canada Gazette, Part II on November 30, 2005, to take effect November 15, 2005. This was days before the federal election was called.

· Planning for an “assessment” (not an audit) of the CBAA program began within Transport Canada in “early 2006” (see page 140). (The importance of the distinction between an “assessment” and an “audit” will become evident later.)
· Transport Canada staffer Tom Dunn was appointed “assessment manager” for this project (see pages 21-22).
· This first Transport Canada assessment of the CBAA was originally scheduled for March 28-31, 2006 and CBAA was so advised (see page 19). This is more than three years after the CBAA first ventured into its new role via Ministerial exemption.

· A draft assessment plan was prepared for this 2006 assessment (see page 20).
· The first function of the Transport Canada assessment team was to develop a “suitable assessment protocol” to evaluate the CBAA’s operations (see page 140). Development of the assessment protocol occurred through the spring of 2006 (see page 140).  No records have been provided giving the various drafts of this protocol or any Transport Canada staff discussions related to its development.

· The assessment protocol was then shared with the CBAA in July 2006. The CBAA reluctantly agreed to abide by this Transport Canada assessment protocol after discussions in August 2006 (see page 140). No records relating to these discussions with the CBAA have been provided however. 

· The assessment protocol was further amended to address “some CBAA comments”. Further adjustments to the protocol were made in January 2007 (see page 140). Again, no records have been provided describing these “CBAA comments” or the nature of these “further adjustments”.

· The protocol is based on process auditing of the CBAA (see page 141). The final assessment protocol has not been provided as part of these released documents making it difficult, for example, to follow the numbering of the eventual findings or even knowing what was or was not being evaluated.

· Pre-assessment activity within Transport Canada took place January 22 to February 23, 2007 (see page 141). Details of what specifically was done within TC during this period have not been provided.
· The CBAA on site assessment was held February 27 to March 2, 2007 (see pages 15-18), and was designed to cover the period from January 1, 2003 to the present (see page 139). 

· A draft covering letter to be sent along with the final Transport Canada assessment report was originally dated March 16, 2007 (see page 92). While the assessment report contained six serious Findings and seven Observations, as this version of the letter explained, the “Private Operator Certification (POC) Program is at a satisfactory level of functionality” (emphasis added). A Corrective Action Plan (CAP) was expected by June 4, 2007.
· But finalization and delivery of the final assessment report was delayed for almost two months, perhaps driven by concerns of serious regulatory non-compliance originating from Merlin Preuss, Director General of Civil Aviation.

· On or just before March 20, 2007, Preuss raised his concern that some individual CBAA POC holders may not be using appropriate risk matrices as part of their operations (see Sherritt to Preuss, page 104). (The original Preuss expression of concern has not been included in the released package of documents.)

· A Safety Management System (SMS) is the basis of the CBAA’s 
BA-OSSS. A proper and effective “risk matrix” is an essential component of Transport Canada’s vision of an SMS. But not having an effective risk matrix within one’s SMS and BA-OSSS is like having an apple pie made without apples.

· On March 20, 2007, Don Sherritt sought a “copy of the risk matrices and supporting policies and procedures used by CBAA” from Tom Dunn who is in charge of the CBAA assessment (see page 101).
· Dunn responded that the “CBAA does not use a risk matrix and therefore does not have supporting policies and procedures” (see page 100).
· Sherritt immediately sought confirmation whether CBAA is even using the classifications of severity and likelihood in their risk assessments (see page 99). If they are not, “the system in question cannot be SMS compliant” (see page 98).
· Dunn responded that neither Transport Canada nor the CBAA can confirm this non-compliance issue. This is because the CBAA does not yet receive “the complete report that the auditors provide to their operator clients”, nor would those “audit reports get to that level anyway because the system used by the operator is entirely up to them” (see page 98). In other words, neither Transport Canada, as the ultimate “regulator”, or CBAA as the “overseer” of individual operators, actually know what might be going on out there in this key area of SMS non-compliance.

· As a result, Sherritt expressed his concern that “we have another issue and a problem with their (CBAA) oversight” (see page 98).
· On March 22, 2007, Dunn enlisted the assistance of Transport Canada inspector Ralph Webster, asking that he pursue the matter directly with the CBAA. Dunn notes that if the original allegation is true, “the SMS would be non-compliant in that the require(d) (sic) risk analysis would be inappropriate and ineffective” (see page 97).
· Webster put this issue immediately to CBAA on the same day (see page 119).
· There is no prompt CBAA reply, and Sherritt sought a follow up on April 3, 2007 (see page 97).
· The CBAA finally responded on April 5, 2007, only indirectly answering the original Preuss concern: “it could be conceivable that not all operations have a ‘mature’ SMS system and therefore could be subject to speculation while they are working towards a fully established IMS (integrated management system)” (see page 119).
· With this CBAA response, Sherritt is further advised that because “safety/risk analysis (is) a relatively new component for many POC holders, there are bound to be some issues with implementation, utilization and maintenance of an effective SMS”. “They are working with their members to improve their systems” (see page 97). In other words, some private operators may indeed not be using the required SMS risk matrix.
· Sherritt responded by seeking “an acceptable documented corrective action plan and a follow-up plan on our part to monitor their actions” (see page 96).
· On April 11, 2007, Webster reported that Dunn admitted that the Transport Canada assessors of the CBAA “missed this (absence of risk matrix) during the pre-assessment doc review” (see pages 96, 104).
· Dunn further tells Webster that he won’t make a finding of this serious omission as long as the CBAA corrects it (see page 96). In other words, there will be no formal assessment finding, as long as it is raised with the CBAA to develop a CAP (see page 96). That request for a CAP was sent to the CBAA on April 13, 2007 (see page 95).
· On April 12, 2007, Sherritt reported back to Preuss that his original “concern was valid” (see page 104) and forwarded the chain of e-mails where the Transport Canada assessors admit they “missed this during the pre-assessment doc review”.     

· This issue of fundamental regulatory non-compliance and the subsequent CBAA CAP for this matter is not even reported or documented in the provided assessment report (see pages 135-168). This may be because the released assessment report is dated March 29, 2007, before the Preuss concern was finally addressed. But the sought after CAP for this issue is not provided in any of the other released documents either.
· The discovery of these regulatory non-compliance issues is occurring at precisely the same time that Bill C-7 generally, and its “designated organizations” provision specifically, are being examined by SCOTIC at Second Reading Committee stage. 

· The draft assessment report is finalized within Transport Canada by April 16, 2007 (see page 91) with even the convening authority, Don Sherritt, who did not take part in the actual assessment process, editing the final document (see page 93). Preuss may have also been involved in commenting on the draft assessment report (see page 94).

· By April 20, 2007, Transport Canada Director Don Sherritt was anxious that the final assessment report be forwarded to the CBAA as soon as possible. He wants it to be clear “when the clock starts for submission of the CAP” because “we now have known regulatory non-compliances that need to be addressed” (see page 89). The regulatory non-compliances (plural) are not specified further.

· Transport Canada delivered its assessment report to CBAA on April 20, 2007 (see page 86).

· CBAA requested that its formal exit meeting to discuss the assessment report be delayed, citing the unavailability of key personnel (see pages 87-88).
· CBAA then claimed this is a draft assessment report only and seeks further discussions to be held over its final content (see page 86). There is no record provided of these discussions, if any.

· The Transport Canada assessment report was then further edited within Transport Canada to reflect CBAA concerns (see pages 74, 75-81) and others within Transport Canada. For example, the heading “Weaknesses” in the report (see page 79) was changed to “Deficiencies” (see page 143), although it is not clear which is the final text given that the provided assessment report is dated March 29, 2007.
· Transport Canada provided its final assessment report to CBAA on May 11, 2007 (see page 73). 

· This covering letter was now different from the original March 16, 2007 version and was changed by Tom Dunn on May 9, 2007 (see page 76). 
· This revised letter noted that the “POC Program is functioning at an acceptable standard” (emphasis added) and that the six findings and seven observations “are primarily administrative in nature and indicative of deficiencies that could be expected in an evolving program” (see page 73). The CBAA’s CAP was still expected by June 4, 2007.

· On May 18, 2007, the CBAA acknowledged receipt of Transport Canada’s assessment report and that Transport Canada had “reaffirmed its confidence in CBAA’s ability to manage the POC program” (see page 72).  
· The CBAA provided its response to the TC assessment on June 4, 2007, including its proposed CAP (see page 24). 
· The CBAA CAP as of June 27, 2007 for the six Findings can be found on pages 42 to 48. A CAP was not required for the seven Observations. It is not evident how this CAP may have changed from the original CAP submitted on June 4, 2007, if at all.

· Transport Canada gave its draft response to the CBAA CAP on June 28, 2007 (see pages 49, 29). 

· In Transport Canada inspector Webster’s mind, outstanding issues remained with the CBAA CAP (see pages 30-37).
· Webster’s concerns over the CBAA CAP included:
· Regulatory changes are needed to close off a gap when issuing temporary POCs (see page 31).

· A CBAA monitoring function is needed to “oversee the activities of the POC holders to ensure that the CBAA is not just ‘taking the word’ of POC holders that nothing has changed in the Risk Profile”. CBAA has to be proactive in this regard (see pages 32-33).

· There is a need for the CBAA to “have procedures and policies to identify unsafe POC holders and deal with them in a proactive fashion that does not require a major incident to occur before action is taken” (see page 34).
· There is a lack of details on how CBAA will monitor the effectiveness of third party auditors (see pages 35, 38). Webster says the CBAA CAP on this issue lacks substance to close off this particular finding (see pages 38, 39-41).
· The CBAA needs to develop its own documented and verifiable process for the collection and analysis of safety data and safety indicators (see page 36).
· The CBAA then disputed whether Transport Canada should even be determining whether the CBAA’s CAP is appropriate. This is where the difference between an assessment and audit becomes important.
· Inspector Webster therefore sought his management’s direction on the difference between closing off this assessment compared with closing off a regular audit (see page 26). 
· Webster believed “we (Transport Canada) need to see a response that allows us to be assured that the finding has been effectively addressed”. Otherwise, he believes he does “not have that assurance with all of the findings” (see page 26). No record of a TC manager’s response to Webster’s query has been provided.

· The CBAA was also busy with other things, including their Convention, vacations, “personal issues”, etc. and the deadline kept sliding before CBAA finally gave its response to Transport Canada’s comments on the CAP on September 14, 2007 (see page 26).
· The assessment was officially closed off a few days later on September 18, 2007 (see page 24).

· Transport Canada acknowledged the CBAA CAP will be the “basis for future assessments of your program”, including assessing the effectiveness of the changes made to the program as a result of the CAP, as well as assessing the overall program (see page 24).
· It is unclear whether this Access to Information response contains the final version of the CBAA CAP. But it is clear that CBAA’s narrow interpretation of how its CAP should be judged by Transport Canada, i.e. not how effective it is today, but how it will work in the future, won out over Webster’s search for concrete assurances today.

· There was also a desire for the CBAA and senior Transport Canada mangers to discuss the assessment program (see pages 24 and 25). But no records are provided of this encounter, if it occurred. 

4. Transport Canada’s “Assessment” of the CBAA 
· Transport Canada’s “assessment report” structure has been designed to combine “aspects of the Transport Canada audit report, reports for ISO audits of quality systems, and the assessment scoring” system in the Certificating Organization Management System Assessment Guide (see page 141).  
· The Certificating Organization Management System Assessment Guide was not released as part of this Access to Information request. A search of the Transport Canada web site in the usual places did not yield a copy of this Guide there either.

· It must be remembered that this Transport Canada assessment is only for the CBAA itself, as the certificating and oversight body for private operators of business aircraft, and is not an assessment of any of the individual private operator certification (POC) holders. It is an assessment once removed, so to speak.
· The assessment report itself admits that it is “more comprehensive than normal as this is the first formal TC assessment of the CBAA POC Program since the CBAA assumed responsibility for Private Operator Certification in January 2003” (see page 141). This first assessment is supposed to be the benchmark for presumably shorter future assessments.
· The released Transport Canada assessment documents have four elements:

1. The May 11, 2007 covering letter from the Transport Canada convening authority, Don Sheritt, transmitting the assessment report (see page 73).
2. The Transport Canada “Certificating Organization Management System Assessment Report” itself, dated March 29, 2007 on its cover page (see pages 135-168). This may not be the final version of the assessment report because it was being revised until just before the document’s delivery to the CBAA on May 11, 2007. Alternatively, someone may have just forgotten to change the date on this cover page. The report has five parts: an Introduction; an Executive Summary; Key Process Summaries; Findings (consisting of six Findings and seven Observations); and a Performance Index, giving the CBAA scores on key components of the Certificating Organization Management System Assessment Guide. The specific Findings and Observations, correlated with the numbering system in the not released Guide, are found on pages 153-165.
3. The CBAA’s Corrective Action Plan (CAP) for the six Findings, but not the seven Observations (see pages 30-37). According to the main report, Findings reflect non-conformance to an approved company manual or to the applicable regulatory requirement, thereby necessitating a CAP. Observations only reflect “deficiencies to a non-regulatory requirement” where a CAP is not required but would be “advantageous” (see page 142) and it is “expected that the organization would want to resolve these issues as well” (see page 167). It appears that the CBAA only responded to the six Findings; there are no records of a CBAA response to the seven Observations in the released documents (see pages 37, 134). Finally, the CAP appears to be dated June 27, 2007 (see page 42). 
4. Transport Canada’s response to the CBAA CAP. Unfortunately, there are two versions of this TC response in the package of released documents. One set is marked ”draft” (contained within pages 121-134) with handwriting on page 122 that is not reflected in another version made available on pages 30-37. One set of documents was sent on June 28, 2007 (see page 29 for pages 30-37). It is assumed these are the final draft Transport Canada responses to the CBAA CAP. 

· It must be emphasized that this collection of Transport Canada “assessment” documents, as government records, are subject to the federal access to information legislation. Accordingly, these documents are potentially available to the public, with or without statutory exceptions.

· On the other hand, audit reports of individual CBAA members (which were once done by Transport Canada) are now done by third party auditors hired by the individual private operators themselves. While these audit reports are supposed to be available to the CAA “as a matter of policy” (see page 98), neither the CBAA nor the individual private operators of business aircraft are subject to federal access to information legislation. 

· Accordingly, audits of individual private operators of business aircraft are no longer publically available, unless the private operator willingly agrees to disclose it. Similarly, CBAA’s own third party audit conducted in 2005 and a February 2007 risk assessment of its operations (see page 158) would not be available for public release as well.
· Similarly, any inspections, “for cause” audits or other safety monitoring done by the CBAA of any of its individual members would no longer be available under federal access to information legislation. Even if these documents came into the possession of Transport Canada, the new limitations on access to information contained in Bill C-7 would block their release.

· As already noted, Transport Canada forwarded the results of its assessment to the CBAA on May 11, 2007 (see page 73). 

· On the surface, the Transport Canada covering letter is praiseworthy of the CBAA: the “POC Program is functioning at an acceptable standard, thereby confirming Transport Canada’s confidence in the organization’s ability to manage this program” (see page 73). 

· The report itself concludes that the “basic design” of the CBAA POC program was “found to be sound” (see page 143).
· Furthermore, according to Transport Canada, the CBAA POC program demonstrates “a management system that helps to dispel the notion that SMS in (is?) anything other than the safe and efficient management of flight operations” (see page 144).
· On May 18, 2007, the CBAA acknowledged receipt of Transport Canada’s assessment report and welcomed the conclusion that Transport Canada had “reaffirmed its confidence in CBAA’s ability to manage the POC program” (see page 72).  
· A closer look at the entire assessment report, the Findings and Observations, the CBAA CAP and Transport Canada’s response to the CBAA CAP, however, shows a less favourable evaluation of the CBAA’s running of its POC program.
· The CBAA’s performance is only acceptable, with an overall passing grade of just 3 on a five point scale (see page 144). Curiously, the chart in Part V where this score is obtained contains an apparent arithmetical error (see page 166). The chart also uses a weighting system that seems to drop low scores of certain items to create higher average scores (see pages 166-167).
· In fact, five of the eight elements linked directly to aviation regulations were found to be deficient, scoring less than the minimum acceptable standard of three (see pages 144, 166-167) indicating that these functions were only partially implemented and/or not effective.

· These below acceptable scores were all reported to Director General Civil Aviation Merlin Preuss on April 5, 2007 (see page 118).
· Below acceptable scores were found in six key regulated areas:

· Management system documentation.

· Program design and development.

· Program delivery.

· Monitoring and measurement.

· Reporting systems.

· Analysis and risk management.

· There were also below acceptable scores in six surprisingly non-regulated areas:

· Identification of applicable regulations.

· Control of records.

· Objectives, goals and planning.

· Management review.

· Internal audit.

· Continuous review.

· The assessment report presents six serious Findings and seven equally serious Observations.

· These results can be grouped and summarized under the following points:

1. “Operations specifications” issued by the CBAA to allow deviations from its established standards were not always correct (FDG-03-01, page 153), although not all operations specifications were reviewed by the TC assessors.
2. Certain operating certificates were issued prior to the completion of a satisfactory audit (FDG-04-01, pages 154, 149), even though this was allowed with “TC’s knowledge and concurrence” (see page 141).
3. There are no clear procedures for the triggering of an audit of a POC holder in all circumstances (FDG-04-02, pages 155, 149), including “for cause” audits.
4. There is a lack of clear policy for determining POC validity (FDG-04-02, pages 155, 149).
5. No procedures could be found for the actual suspension or cancellation of a POC (FDG-04-03, pages 156, 149) when the operation was unsafe.

6. Individual POC holders are allowed to use independent contracted third party auditors who are not CBAA employees (see page 150) to audit them periodically to ensure compliance with CBAA standards and rules. But there are “no records of direct CBAA monitoring of auditor activities” (page 150).
7. “Other than periodic certification audits, the CBAA does not provide any planned or structured oversight of private operators” (see page 150). It is not clear whether Transport Canada has stepped in itself to fulfill this essential role.

8. “There is no process for the CBAA to review/accept audit findings and corrective actions” (see page 150), presumably to confirm that they have been implemented and are effective. In any event, these audit reports are received well after they have been conducted and implemented by the individual POC holder (see page 150).  

9. There is no assurance that audits of POC holders by these third party auditors are standardized (FDG-05-01, page 157).
10. There is no description of how the quality of these third party auditors is to be assured (FDG-05-01, page 157). 

11. As a result of these deficiencies, the Transport Canada assessors found the following problems, including acceptance of training programs whose quality could not be traced (see page 143); operation of aircraft that were lacking traceability of a maintenance schedule approval (see page 143); and whether POC holders were using appropriate risk matrices to ensure they were SMS compliant (see pages 119, 97, 104).
12. No CBAA procedures for the proactive collection and analysis of relevant safety data and safety indicators (FDG-07-01, pages 158, 151), even though this lack of a data collection system had already been identified as a deficiency in 2005 and February 2007.

13. The CBAA’s documented management system “does not address all of the components/elements of generally accepted management systems used by organizations that certificate other organizations, or that develop publicly available standards” (OBS-01-01, pages 159, 145).
14. The CBAA has not established and maintained a documented procedure for identifying applicable regulatory requirements that it should meet (OBS-01-02, pages 160, 145).
15. Lack of detail or procedures for the CBAA’s management of operational safety standards that must be followed by individual POC holders (OBS-03-01, p. 161).
16. No CBAA policy for the retention of records not specifically required by regulations (OBS-04-01, pages 162, 148).
17. Individual POC holder safety-risk profiles “tend to be superficial and often are not supported by underlying documentation” (OBS-04-02, page 163).
18. The CBAA does not have an internal audit capability of its own operations (OBS-08-01, pages 164, 151).
19. The CBAA does not have its own management review capability
(OBS-10-01, pages 165, 152).
· Taken together, these are very serious deficiencies for any governmental or non-governmental organization charged with the safety oversight of any industry.

· There are also Sherritt’s known regulatory non-compliance issues (see page 89) that may not even be contained in this edition of the released assessment report.

· Furthermore, the CBAA CAP was seen to be ineffective in responding to some of these serious problems. 

· Transport Canada Inspector Webster’s concerns over the CBAA CAP included:

· Regulatory changes are needed to close off a gap when issuing temporary POCs (see page 31).

· A CBAA monitoring function is needed to “oversee the activities of the POC holders to ensure that the CBAA is not just ‘taking the word’ of POC holders that nothing has changed in the Risk Profile”. CBAA has to be proactive in this regard (see pages 32-33).

· There is a need for the CBAA to “have procedures and policies to identify unsafe POC holders and deal with them in a proactive fashion that does not require a major incident to occur before action is taken” (see page 34). This is an ominous observation in light of the subsequent March 2008 AD Williams Engineering crash.
· There is not sufficient CBAA oversight of auditors overlooking individual POC holders. There is a lack of details on how CBAA will monitor the effectiveness of third party auditors (see pages 35, 38). Webster says the CBAA CAP on this issue lacks substance to close off this particular finding (see pages 38, 39-41).
· The CBAA needs to develop its own documented and verifiable process for the collection and analysis of safety data and safety indicators (see page 36).
· Inspector Webster believed “we (Transport Canada) need to see a (CAP) response that allows us to be assured that the finding has been effectively addressed”. Otherwise, he believes he does “not have that assurance with all of the findings” (see page 26). 

· In the end, however, CBAA’s narrow interpretation of how its CAP should be judged by Transport Canada, i.e. not how effective it is today, but how it will work in the future, won out over Webster’s search for concrete assurances today. 

· In fact, it appears that Transport Canada management embraced the same weak concept for its judgment of the CBAA that TC’s own assessors found deficient in the case of CBAA oversight of private operators of business aircraft.
· It is also unclear whether the CBAA has actually corrected the serious deficiencies contained in the original Transport Canada assessment report.

· Based on this analysis of the available documents, it is difficult to determine why Transport Canada had confidence in the CBAA’s ability to manage the POC program. The CBAA exhibited many, serious and basic deficiencies in its operation, management and oversight of private operators of business aircraft.
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